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MEMORANDUM

To: Docke t Control

From: ¢Ernest G. Johnson
Dire ctor
Utilitie s  Divis ion

I

Date: June 27, 2007

Re : STAFF REPORT FOR EQUESTRIAN ESTATES AT WHITE HILLS WATER
COGPERATIVE HOMEOWNERS, AN ARIZONA NON-PROFIT
CORP ORATION, AP P LICATION FOR ADJ UDICATION NOT A P UBLIC
SERVICE COMQRATION, DOCKET no. W-20512A-07-0103

Attached is  the Staff Report for Equestrian Estates at White  Hills  Water Cooperative
Homeowners Association's application for adjudication not a  public service corporation. Staff
recommends the Commission approve the application with conditions.

EGJ :RL:re d

Origina tor: Re g Lope z

. C0MM\SS\6"
.1 a Qgmota\x0\\

NN '27 .mm

DOCKETY D BY WB

»..J

O

NA

f\J
F\)



Service  Lis t for: Eques trian Esta tes  a t White  Hills  Wate r Coopera tive  Homeowners  Associa tion
Docke t No. W-20512A-07-0_03

Mr. Ra lph J . McGra th
Equestrian Esta tes  a t White  Hills  Wate r Coopera tive  Homeowners  Associa tion
10449 East Desert Cove
Scottsda le , Arizona  85259

Mr. Willia m H. Ange r
Engelman Berger, P .C.
3636 North Centra l Avenue , Suite  700
Phoenix, Arizona  85012

Mr. Ernes t G. Johnson
Dire ctor, Utilitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007

Mr. Chris tophe r C. Ke e le y
Chie f, Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007

Ms . Lyn Fa rme r
Chie f; He a ring Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
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EXECUTIVE SUMMARY
EQUESTRIAN ESTATES AT WHITE HILLS WATER COOPERATIVE

HOMEOWNERS ASSOCIATION
DOCKET NO. W-20512A-07-0103

On February 17, 2007, Equestrian Estates at White Hills Water Cooperative Homeowners
Association ("Equestr ian" or  "Association"),  an Arizona Non-Profit  Corporation,  filed an
application for Adjudication Not A Public Service Corporation with the Arizona Corporation
Commission ("Commission" or "Start"). On March 9,  2007, a  Letter  of Insufficiency was
docketed and rendered to Equestr ian sta t ing that  the Applicant 's  applicat ion had not  met
sufficiency requirements as outlined in Decision No. 55568, dated May 7, 1987. The referenced
Decision provides the policy directive for the Utilities Division of the Commission in processing
adjudication applications. On April 10, 2007, Equestrian submitted an amended application
which replaced the previous application in its entirety. On May 3, 2007, a Letter of Sufficiency
was rendered to Equestrian stating that its amended application had met sufficiency requirements
as outlined in the above referenced Decision

Equestrian is a non-profit association which was established to provide potable water to a
proposed subdivision consisting of no more than 116 residential lots in the high deser t  of
northern Arizona,  between Lake Mead and Lake Mohave in Mohave County. Equestrian's
subdivision will encompass all of Section 5,  Township 27 North and Range 19 West.  The
subdivision is located approximately 21 miles east of Hoover Dam and 9 miles north of the
Town of Dolan Springs, in Northwest Mohave County. The requested service area is one square
mile in size

Staff recommends the Commission approve Equestrian's application for adjudication not
a public service company subject to Equestrian filing with Docket Control, as a compliance item
in this docket, a copy of the executed agreement which conveys ownership of the water system
to the Association as stated in page l of the Covenants, Conditions and Restrictions

Staff further recommends that the Commission's decision granting this adjudication not a
public service company to Equestrian be considered null and void after due process should
Equestrian fail to file the required documentation within 18 months of any decision in this
matter
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In tro d u c tio n

On February 17, 2007, Equestrian Esta tes  a t White  Hills  Water Coopera tive  Homeowners
As s ocia tion  ("Eque s tria n" or "As s ocia tion"), a n  Arizona  Non-P rofit Corpora tion , file d  a n
a pplica tion for Adjudica tion Not A P ublic S e rvice  Corpora tion with the  Arizona  Corpora tion
Commis s ion ("Commis s ion" or "S ta fF'). On Ma rch 9 , 2007, a  Le tte r of Ins ufficie ncy wa s
docke te d a nd re nde re d to  Eque s tria n s ta ting tha t the  Applica nt's  a pplica tion ha d not me t
sufficiency requirements  a s  outlined in Decis ion No. 55568, da ted May 7, 1987. The  re fe renced
De cis ion provide s  the  policy dire ctive  for the  Utilitie s  Divis ion of the  Commiss ion in proce ss ing
a djudica tion a pplica tions . On April 10, 2007, Eque s tria n s ubmitte d a n a me nde d a pplica tion
which re pla ce d the  pre vious  a pplica tion in its  e ntire ty. On Ma y 3, 2007, a  Le tte r of S ufficie ncy
was rendered to Equestrian s ta ting tha t its  amended applica tion had met sufficiency requirement
as outlined in the  above  referenced Decision

Equestrian is  a  non-profit a ssocia tion which was es tablished to provide  potable  wate r to a
propos e d s ubdivis ion cons is ting of no more  tha n 116 re s ide ntia l lots  in  the  high de s e rt of
northe rn Arizona , be twe e n La ke  Me a d a nd La ke  Moha ve  in Moha ve  County. Eques trian's
subdivis ion will encompass  a ll of Section 5, Township 27 North and Range  19 West

Background

Eques trian was  formed for the  purpose  of representing homeowners  who will be  re s iding
in  a n  a re a  knows  a s  Eque s tria n  Es ta te s  At White  Hills  Wa te r Coope ra tive  Home owne rs
Associa tion. Eque s tria n is  se e king Commiss ion a djudica tion tha t its  future  wa te r se rvice  to the
116 re s identia l lots  will not make  it a  public se rvice  corpora tion for purposes  of utility regula tion
by the  Commiss ion

Equestrian has provided engineering plans for the  proposed water system as shown in the
a pplica tion's  Exhibit B. Eque s tria n will a ddre ss  its  wa s te wa te r via  a n on-s ite  se ptic sys te m pe r
lega l counse l's  le tte r da ted and docke ted April 25, 2007, re fe renced in Exhibit B

The  crite ria  to de te rmine  tha t a  provide r is  not a  public s e rvice  corpora tion within the
me a ning of Article  XV, S e ction 2 of the  Arizona  Cons titution, wa s  re vie we d by the  Arizona
S upre me  Court in Na tura l Ga s  S e rvice  v. S e rv-U Coope ra tive , Inc. The  Court provide d e ight
crite ria  for the  Commiss ion to review

1. Wha t the  corpora tion actua lly does

2. Whe the r the  se rvice  is  dedica ted to public use

3. Tha t the  a rticle s  of incorpora tion evidence  authoriza tion and purposes

4. Whe the r the  corpora tion is  de a ling with the  s e rvice  of a  commodity in which the
public has been generally held to have an interest
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Whe the r the  corpora tion is  monopolizing or inte nding to monopolize  a  te rritory with
a  public se rvice  commodity.

6. Whe the r the  corpora tion is  accepting of subs tantia lly a ll reques ts  for se rvice .

7. Tha t s e rvice  is  unde r contra ct a nd re s e rving the  right to dis crimina te  is  not a lwa ys
controlling.

8 .  Whe the r the  co rpo ra tion  will ha ve  a c tua l o r po te n tia l compe tition  with  o the r
corpora tions  whose  business  is  clothed with the  public inte res t.

The  Commiss ion subse que ntly is sue d a  dire ctive  for the  e va lua tion of a pplica tions  for
a djudica tion not a  public se rvice  corpora tion on Ma y 7, 1987, in De cis ion No. 55568. The  S ta ff
was  directed to ensure  tha t a ll such applica tions  complied with the  following seven crite ria :

1. Adjudica tion applica tions  must be  submitted by non-profit homeowners  a ssocia tions .

The  applica tion for adjudica tion not a  public se rvice  corpora tion is  a  bonafide  reques t
by a  ma jority of the  me mbe rship of the  a s socia tion through a  pe tition s igne d by 51
percent or more  of the  then exis ting members .

3. Tha t a ll such a s socia tions  ma king such a pplica tion ha ve  comple te  owne rship of the
system and necessary assets.

4 . Tha t e ve ry cus tome r is  a  me mbe r/owne r with  e qua l voting rights  a nd tha t e a ch
member is  or will be  a  cus tomer.

Tha t the  se rvice  a rea  involved encompasse s  a  fixed te rritory, which is  not within the
se rvice  a re a  of a  municipa l utility or public se rvice  corpora tion, or if in such te rritory,
tha t municipa l utility or public se rvice  corpora tion is  unable  to se rve .

7. That the re  is  a  prohibition aga ins t furthe r sub-divis ion evidenced by deed res trictions ,
zoning, water res trictions  or other enforceable  governmenta l regula tions .

8. Tha t the  membership is  re s tricted to a  fixed number of cus tomers , actua l or potentia l.

Compliance  to  Direc tive  1 and 2

Equestrian incorpora ted as  a  non-profit corpora tion on March 9, 2007, thus  complies  with
Dire ctive  1.

Eque s tria n is  owne d by White  Hills  De ve lopme nt, LLC. The  de ve lope r ha s  not sold a ny
lots  in the  de ve lopme nt, the re fore , the re  a re  no cus tome rs /owne rs  to s upport or oppos e  the
a pplica tion. Curre ntly, the  Boa rd of Dire ctors  ("Boa rd") is  a cting on be ha lf of the  e ve ntua l

2.

5.

5.
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customer/members  and has  appointed Mr. Ra lph J . McGra th, Pres ident/Treasure r and Managing
Me mbe r, to re pre s e nt the  As s ocia tion by wa y of a  Ce rtifie d Re s olution ("Re s olution") da te d
Ma rch  23 , 2007 . The  Re s olution provide s  writte n  cons e nt by the  Boa rd s upporting th is
a pplica tion for a djudica tion. Thus , the  a pplica tion complie s  with Dire ctive  2.

Non-Compliance to Directive 3

The  firs t pa ge  of the  Ame nde d Cove na nts , Conditions  a nd Re s trictions  ("CC&R's )
reflects  the  conveyance  of the  system and necessary asse ts  to the  Associa tion upon a  decision by
the  Commiss ion, a djudica ting the  Associa tion not a  public s e rvice  corpora tion. Eque s tria n will
be  re quire d to file  with Docke t Control the  re quire d docume nta tion a s  s tipula te d in the  CC&R's
within the  time  frame  specified in S ta ff' s  Recommenda tion.

Compliance  to  Direc tive  4

Directive  s ta tes  tha t "every cus tomer is  a  member/owner with equa l voting rights  and tha t
e a ch me mbe r is  or will be  a  cus tome r". The  As s ocia tion's  Byla ws , pa ge  1 a nd the  CC&R's
pages  1 and 2 re flect compliance  to this  directive .

Compliance  to  Direc tive  5

Dire ctive  s ta te s  "the  s e rvice  a re a  involve d e ncompa s s e s  a  fixe d te rritory which is  not
within the  se rvice  a re a  of a  municipa l utility or public s e rvice  corpora tion or if in such te rritory,
tha t municipa l u tility or public s e rvice  corpora tion is  una ble  to  s e rve ". The  As s ocia tion's
Bylaws, page  1 and the  CC&R's  page  1 re flect compliance  to this  directive .

Compliance to Directive 6

Dire ctive  s ta te s  "the re  is  a  prohibition a ga ins t furthe r s ub-divis ion e vide nce d by de e d
re s trictions , zoning, wa te r re s trictions  or othe r e nforce a ble  gove rnme nta l re gula tions ". The
CC&R's  page  4, Item No. 12, re flects  compliance  to this  directive .

Compliance  to  Direc tive  7

Dire ctive  s ta te s  "me mbe rs hip is  re s tricte d to a  fixe d numbe r of cus tome rs  a ctua l or
potentia l". The  Associa tion's  CC& R's  page  2, Item No.3, re fle cts  compliance  to this  directive .

Arizona Department of Water Resources ("ADWR")

Eque s tria n is  not within ADWR's  Active  Ma na ge me nt Are a .
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Wa s te wa te r Tre a tme nt

Eque s tria n's  e ngine e ring pla ns  in Exhibit B re fle ct the  us e  of a  s e ptic s ys te m a s  doe s
Equestrian's  lega l counse l's  le tte r da ted and docke ted April 25, 2007

Summary

Eque s tria n ha s  file d CC&R's  a nd Byla ws  tha t comply with s ix (6) of the  Commis s ion's
s e ve n  (7) crite ria  fo r a d jud ica tion . Eque s tria n  mus t thus  tile  docume nta tion  to  e ns ure
complia nce  with the  re ma ining crite ria  within 18 months  of a ny de cis ion in this  ma tte r a s  note d
in the  Summary and Recommendation s e ctions  of this  re port. The  As s ocia tion is  a  non-profit
corpora tion with a  re solution from the  director/decla rant/deve lope r of the  Associa tion to reques t
adjudica tion.

Recommendation

Sta ff re comme nds  the  Commiss ion a pprove  the  Eque s tria n a pplica tion for a djudica tion
not a  public s e rvice  compa ny subje ct to Eque s tria n filing with Docke t Control a s  a  complia nce
ite m in this  docke t, a  copy of the  e xe cute d a gre e me nt which conve ys  owne rship of the  wa te r
system to the  Associa tion as  s ta ted in page  1 of the  CC&R's .

S ta ff furthe r recommends  tha t the  Commiss ion's  decis ion granting this  adjudica tion not a
public s e rvice  compa ny to Eque s tria n be  cons ide re d null a nd void a fte r due  proce s s  s hould
Eque s tria n fa il to  file  the  re quire d docume nta tion within 18 months  of a ny de cis ion in this
ma tte r.



ATTACHMENT A

MEMORANDUM

May 7, 2007

Reg Lopez
Consume r Ana lys t II

Dorothy Ha irs , P . E.
Utilitie s  Engine e r

1214

Adjudica tion Applica tion for Eque s tria n Es ta te s  a t Vlthite  Hills  Wa te r
Coope ra tive , Inc. (Docke t No. W-20512A-07-0l03)

In tro d u c tio n

Eque s tria n Es ta te s  a t White  Hills  Wa te r Coope ra tive  Home owne r's  As s ocia tion (the
As s ocia tion") ha s  s ubmitte d a n Adjudica tion a pplica tion to provide  wa te r s e rvice  to

Eque s tria n Es ta te s  a t White  Hills  Subdivis ion ("Subdivis ion). The  Subdivis ion is  loca te d
approxima te ly 21 mile s  ea s t of the  Hoove r Dam and 9 mile s  north of the  Town of Dolan
Springs , in Northwest Mohave  County. The  reques ted se rvice  a rea  is  approxima te ly one
squire  mile  in s ize

I I System Analysis

Water System

The  As s ocia tion propos e s  a  wa te r s ys te m tha t will cons is t of one  we ll (DWR #55
902005) producing 75 ga llons  pe r minute  ("GP M"), a  McP he e 's  Ars e nX"*' tre a tme nt
pla nt, a  chlorina tor, one  s tora ge  ta nk (a pproxima te ly 83,000 ga llons  in s ize ), a  thre e
pump boos te r s ta tion (including two fire  flow pumps), four 220 ga llon pressure  tanks  and
a  dis tribution s ys te m to s e rve  116 cus tome rs  a t S ubdivis ion build-out. The  s ys te m is
designed to meet fire  flow demand per Lake  Mohave  Fire  Department requirements

Staff concludes that the  proposed water system will have adequate  production and storage
capacity to serve  the  requested area  a t Subdivision build-out

Wastewater System

An individua l s e ptic ta nk sys te m for wa s te wa te r tre a tme nt a nd disposa l for e a ch lot is
pla nne d. Ea ch lot is  a pproxima te ly 5 a cre s  in s ize  which is  a de qua te  for a  s e ptic ta nk
system



Equestrian Esta tes  a t White  Hills  Water Coopera tive , Inc
Docke t No. W-20512A-07-0103
Ma y 7, 2007
Page 2

111 . Estimated Construction Cost

The  Associa tion e s tima te s  tha t the  cos t of ins ta lling the  propose d wa te r sys te m will be
approxima te ly l.l million dolla rs . This  e s tima ted cos t appea rs  re a sonable .

IV. Water Quality Issues

Initia l wa te r qua lity te s t re sults  for the  new we ll indica ted high leve ls  of both a rsenic and
chromium in the  groundwa te r. A conce n tra tion  o f 9  pa rts  pe r b illion  ("ppb") wa s
re corde d for a rs e nic which e xce e ds  the  "a le rt" le ve l of 8  ppb. Te s t re s ults  for the
chromium conta mina nt e xce e de d its  ma ximum conta mina nt le ve l. To e ns ure  ongoing
complia nce  with wa te r qua lity s ta nda rds , the  As s ocia tion pla ns  to utilize  a  McP he e
Arse nX"p tre a tme nt pla nt which, a ccording to the  ve ndor, is  ca pa ble  of re moving both
arsenic and chromium conta inments  from the  groundwater.

v . Arizona Department of Environmental Quality ("ADEQ") Compliance

ADEQ is sue d a  Ce rtifica te  of Approva l To Cons truct for the  propose d wa te r sys te m on
De ce mbe r 22, 2006. The  p ropos e d  s ys te m is  no t in  ope ra tion  the re fo re  ADEQ
compliance  is  not ava ilable  a t this  time .

VI. Arizona Department of Water Resources ("ADWR") Compliance

The  Associa tion does  not lie  within an Active  Management Area . ADWR has  not is sued
a  Designa tion of Adequa te  Wate r Supply for the  Associa tion ye t. S ta ff recommends tha t
the  Associa tion file  the  Wate r Adequacy Report issued by ADWR for Eques trian Es ta te s
At White  Hills  S ubdivis ion within 18 months  of the  e ffe ctive  da te  of the  De cis ion in this
ma tte r. S ta ff furthe r re comme nds  tha t the  Wa te r Ade qua cy Re port be  file d with Docke t
Control a s  a  compliance  item in this  docke t.

VII. ACC Complia nc e

ACC compliance  is  not applicable  a t this  time .

VIII.  S u m m a r y

Conclus ions

1 . Water se rvice  to the  Subdivis ion lots  will be  provided by a  domestic wa te r sys tem
to be  owne d, ope ra te d a nd ma inta ine d by the  Eque s tria n Es ta te s  a t White  Hills
Wate r Coopera tive  Homeowner's  Associa tion.
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Staff concludes tha t the  proposed water system will have  adequate  production and
storage  capacity to serve  the  requested area  a t Subdivision build-out

IX. Recommendations

If Eque s tria n Es ta te s  a t White  Hills  Wa te r Coope ra tive  Home owne r's  As s ocia tion is
found to be  a  Public Se rvice  Corpora tion, S ta ff recommends  tha t the  Associa tion file  the
Ana lys is  of Ade qua te  Wa te r S upply is sue d by ADWR for Eque s tria n Es ta te s  At White
Hills  Subdivis ion prior to the  issuance  of a  Certifica te  of Convenience  and Necess ity.

If Eque s tria n Es ta te s  a t White  Hills  Wa te r Coope ra tive  Home owne r's  As s ocia tion is
found to be  a  Public Se rvice  Corpora tion, S ta ff furthe r recommends  tha t the  Associa tion
file  the  Approva l of Cons truction ("AOC") is sued by ADEQ for the  Eques trian Es ta te s  a t
White  Hills  S ubdivis ion wa te r fa cilitie s  within 18 months  of the  e ffe ctive  da te  of the
De cis ion in this  ma tte r. S ta ff furthe r re comme nds  tha t the  AOC be  file d with Docke t
Control a s  a  compliance  item in this  docke t.

2.


